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Court of Appeals of Arizona,
Division 2, Department A.

ARIZONA TAX RESEARCH ASSOCIATION, an
Arizona non-profit corporation; Arizona Public Ser-
vice Company; and Salt River Project Agricultural
Improvement and Power District, Plaintiffs/Ap-
pellants/Cross-Appellees,

V.

MARICOPA COUNTY, Defendant/Ap-
pellee/Cross-Appellant,

ARIZONA TAX RESEARCH ASSOCIATION, an
Arizona non-profit corporation, Plaintiff/Appellant,
V.

ARIZONA DEPARTMENT OF REVENUE, De-
fendant/Appellee.

Nos. 2 CA-CV 88-0384, 2 CA-CV 88-0390.

Feb. 16, 1989.
Review Granted July 17, 1989.
Opinion vacated in part Dec. 29, 1989,

On appeal from judgments of the Superior Court,
Maricopa County, Cause Nos. CV 87-29963 and
CV 87-30875, William P. Sargeant and Alan S.
Kamin, JJ., in suit challenging legality of county's
calculation of primary property tax rate and levy
limitation for utility property, the Court of Appeals,
Livermore, P.J., held that: (1) when utility property
that had been under construction was placed into
service there was new property not subject to taxa-
tion in prior year equal to difference between
“construction work in progress” value and “original
plant in service” value; (2) tax research group was
not entitled to attorneys' fees from Department of
Revenue, which was clearly a nominal party; and
(3) group's appeal against Department was frivol-
ous and overreaching and Department was entitled
to attorneys' fees on appeal.

Affirmed in part and reversed in part.
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[1] Taxation 371 €=2413

371 Taxation
371111 Property Taxes
371HI(H) Levy and Assessment
371II(H)1 In General
371k2413 k. Powers of County or Oth-
er Local Authorities. Most Cited Cases
(Formerly 371k297)
When utility property which has been under con-
struction is placed into service, there is new prop-
erty not subject to property taxation in prior year
equal to difference between “construction work in
progress” value and ‘“original plant in service”
value. A.R.S. §§ 42-144, subds. A, C, pars. 1, 5, E,
42-301, subd. A, par. 3; A.R.S. Const. Art. 9, § 19.

[2] States 360 €&=215

360 States
360VI Actions
360k215 k. Costs. Most Cited Cases

Tax research group was not entitled to attorney fees
from state Department of Revenue in unsuccessful
challenge to legality of county's calculation of
primary property tax rate and levy limitation for
particular year; group could not be said to have
“prevailed” over Department within meaning of
statute, and in any event Department was clearly
nominal party to action and thus statutorily exempt
from payment of attorneys' fees. A.R.S. §§ 12-348,
subds. A, G, par. 4, 42-204.

[3] Costs 102 €=2260(5)

102 Costs
102X On Appeal or Error

102k259 Damages and Penalties for Frivol-

ous Appeal and Delay
102k260 Right and Grounds
102k260(5) k. Nature and Form of

Judgment, Action, or Proceedings for Review. Most
Cited Cases
Appeal by tax research group seeking attorney fees
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from Department of Revenue in case in which De-
partment was clearly a nominal party was frivolous
and overreaching, and Department was entitled to
attorneys' fees on appeal. A.R.S. § 12-348, subd. G,
par. 4; 17B AR.S. Civil Appellate Proc.Rules, Rule
21(c).
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OPINION
LIVERMORE, Presiding Judge.

This case arose from a dispute over how the prop-
erty tax levy limitation is to be calculated under §
42-301(A) when utility property previously under
construction is completed and placed into service.

In late 1987 a number of property owners filed suit
challenging the legality of Maricopa County's cal-
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culation of the 1987 primary property tax rate and
levy limitation and requesting refunds, declaratory
relief, and attorneys' fees. The trial court granted
the plaintiffs' motion for summary judgment on the
claim that Maricopa County's calculation violated
AR.S. § 42-301(A)(3), but denied their request for
declaratory relief or attorneys' fees. Rather than
providing for refunds, the court ordered that monies
paid in excess of the proper amount be used to re-
duce Maricopa County's primary tax levy for the
year following the exhaustion of all related appeals.

Appellants Arizona Tax Research Associates, Ari-
zona Public Service Company, and Salt River
Project Agricultural Improvement & Power District
argue on appeal that they are statutorily entitled to a
refund of overpaid taxes and that the trial court
erred in denying declaratory relief and attorneys'
fees against Maricopa County. Maricopa County
cross-appeals, urging reversal on the merits. Be-
cause we find it necessary to reverse on the merits,
we do not reach appellants' arguments concerning
the judgment.

[1] Arizona counties are statutorily authorized to
levy, assess, and collect ad valorem property taxes,
AR.S. § 11-251, but are limited in the amount they
may levy without voter approval. Ariz. Const. Art.
IX, § 19; AR.S. § 42-301. This dispute centers
upon the levy limitation calculated by Maricopa
County for tax year 1987, the year Units I and II of
the Palo Verde Nuclear Generating Station came on
line.

For property tax purposes, utility property is valued
differently according to its stage of construction. A
utility which is still under construction is valued as
“construction work in progress” (“CWIP”) at 50%
of the comstruction costs. A.R.S. § 42-144(C)(1)
and (E). A completed utility is valued as “original
plant in service” (“OPIS”) at 100% of construction
costs. A.R.S. § 42-144(C)(5). The value of the util-
ity is determined on January 1 of each year. A.R.S.
§ 42-144(A). Because both Units 1T and II were
completed after January 1, 1986, but before January
1, 1987, they were valued and assessed property
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taxes as “CWIP” at 50% cost for tax year 1986 and
as “OPIS” at 100% for tax year 1987.

The levy limit calculation is governed by Ariz.
Const. art. IX, § 19 and AR.S. § 42-301(A)(3).
Article IX, § 19 provides:

(1) The maximum amount of ad valorem taxes
levied by any county, city, town or community col-
lege district shall not exceed an amount two per
cent greater than the amount levied in the preceding
year.

* ok ok ok % ok

(4) The limitation prescribed by subsection (1) shall
be increased each year to the maximum permissible
limit, whether or not the political subdivision actu-
ally levies ad valorem taxes to such amounts.

* ok ok ok % ok

(6) The limitation prescribed by subsection (1) of
this section shall be increased by the amount of ad
valorem taxes levied against property not subject to
taxation in the prior year and shall be decreased by
the amount of ad valorem taxes levied against prop-
erty subject to taxation in the prior year and not
subject to taxation in the current year. Such
amounts of ad valorem taxes shall be computed us-
ing the rate applied to property not subject to this
subsection.

Section 42-301(A)(3) (effective until January I,
1988) provides:

**73 *96 A. [Tlhe counties shall not levy
primary property taxes in any year after 1980 in ex-
cess of an aggregate amount computed as follows:

H ok E ok K ok

3. Determine the assessed value for the current tax
year of all property in such entity that was subject
to tax in the preceding tax year.

At issue is the effect on the levy limitation of the
completion of a utility and the change of its desig-
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nation from “CWIP” to “OPIS” pursuant to §
42-144. Maricopa County argues that only “CWIP”
was “subject to tax” the preceding year and “OPIS”
is in effect new property not previously “subject to
tax.” In calculating the levy limit, therefore, net
new construction as contemplated in Ariz. Const.
art. IX, § 19 is the difference in value of Units I and
IT as “OPIS” property and their value as “CWIP”
property, ie. 50% of the total construction cost. In
contrast, appellants argue that the entire property
was “subject to tax” in 1986, but at a reduced rate.
Thus the full cash value of Units I and II, 100% of
the construction costs, should be used to calculate
the tax rate. Maricopa County's method of calcula-
tion results in a levy limitation approximately $4
million higher than appellants',

A utility plant under construction is useless until it
is placed into service and able to produce both elec-
tricity and revenue. That the legislature recognized
this is evident from the distinction created in A.R.S.
§ 42-144 between “CWIP” and “OPIS” and by the
lesser valuation accorded “CWIP”. Once the plant
is placed in service its character changes both prac-
tically and statutorily. Our reading of article IX, §
19 and the relevant statutes leads us to conclude
that when utility property which has been under
construction is placed into service there is new
property not subject to taxation in the prior year
equal to the difference between the “CWIP” value
and the “OPIS” value.

The constitutional provision was designed to place
a general limitation on the growth of governmental
spending to 2% a year. Recognizing, however, the
enormous growth of the state, the provision went on
to exempt new construction. If we were to accept
cross-appellees' argument, the reduced valuation
during construction would permanently reduce the
county's ability to fund its activities because fifty
percent of the construction cost of the Palo Verde
plant would never be treated as new construction so
as to increase the tax base from which Maricopa
County may compute its levy limitation, While it is
possible to say that Palo Verde was subject to tax in
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1986 but at a reduced rate and that the value in
1987 of that property for purposes of A.R.S. §
42-301(A)(3) was double because the rate reduction
had expired, a literal interpretation adopted by the
Attorney General, Atty. Gen. Op. No. 187-029 (Feb.
12, 1987), that construction would defeat the con-
stitutional policy of allowing the levy limitation to
grow by net new construction. Statutes should not
be so construed. See Perez v. Maricopa County,
158 Ariz. 40, 760 P.2d 1089 (App.1988). In grant-
ing reduced taxes during construction of a utility, it
was surely not the legislative intent permanently to
reduce county funding. The judgment of the trial
court is reversed.

[2] In a separate appeal, Arizona Tax Research
seeks to collect attorneys' fees from the Department
of Revenue pursuant to AR.S. § 12-348, which
provides in part:

A. In addition to any costs which are awarded as
prescribed by statute, a court shall award fees and
other expenses to any party other than this state or a
city, town or county which prevails by an adjudica-
tion on the merits in any of the following:

* ok % ok k%

2. A civil action brought by the party against the
state, a city or town to challenge the assessment or
collection of taxes.

* ok ok ok ok %k

G. This section does not;

# ok ok ok Kk ok

4. Apply to proceedings involving eminent domain,
foreclosure, collection of judgment debts or pro-
ceedings in **74 *97 which the state or a city, town
or county is a nominal party.

[Emphasis added]. The sole role of the Arizona De-
partment of Revenue in the matters leading up to
this dispute was to furnish Maricopa County with
valuation figures in adherence to Atty. Gen. Op.
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No. I87-029 (Feb. 12, 1987). Throughout, the De-
partment aligned itself with the plaintiffs. It was
named as a defendant pursuant to A.R.S. § 42-204,
which requires that the Department be made a party
to any action for the recovery of illegally collected
taxes, and only after it declined more than one in-
vitation from Arizona Tax Research to participate
as a party-plaintiff. The complaint alleged no
wrongdoing and the Department made it clear in its
answer that it had no legal dispute with the
plaintiffs and would remain a nominal party in the
litigation. With the exception of the attomeys' fees
issue, it at no time advocated a position adverse to
that of Arizona Tax Research.

We agree with the trial court that the legislature
could not possibly have intended that in an action
such as this where the state not only is not contest-
ing the position taken by the taxpayers but is in fact
agreeing with it, it should nevertheless be hit with
attorneys' fees. In the first place, it surely cannot be
said that Arizona Tax Research ‘“prevailed” over
the Department within the meaning of § 12-348(A).
And we are cited no authority for the argument that
because Arizona Tax Research prevailed over Mari-
copa County, it is entitled to fees against the De-
partment of Revenue.

Second, the Department was clearly a nominal
party to the action and thus exempt pursuant to §
12-348(G)}(4). Although appellant cites Cortaro
Water Users' Ass'n v. Steiner, 148 Ariz. 314, 714
P.2d 807 (1986) for the proposition that a state
agency which is required to be a party by statute
cannot be a nominal party, that case in fact holds
quite the opposite. In Cortaro our supreme court
held that the nominal party exclusion attaches as
long as the agency simply certifies the record and
answers the complaint, but does not take an active
part in the proceedings. Id. at 318, 714 P.2d at 811.
Incredibly, Arizona Tax Research also argues that
to the extent that the Department actively particip-
ated in the proceedings as an advocate for the
plaintiffs, it was not a nominal party and should pay
the plaintiff's attorneys' fees. This is absurd.
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[3] The trial court's denial of attorneys' fees against
the Department of Revenue is affirmed. Further, be-
cause we find this appeal against the Department
frivolous and overreaching, we hereby grant the
Department's request for attorneys' fees on appeal
upon filing the proper affidavits according to Rule
21(c), ArizR.Civ.App.P., 17B AR.S.

AFFIRMED IN PART AND REVERSED IN PART.
HATHAWAY and HOWARD, JJ., concur.
Ariz.App.,1989.

Arizona Tax Research Ass'n v. Maricopa County
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